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Court of Appeals of the District of Columbia 


Xo. 5107. 


Fidelity Storage Company, a Corporation] Plaintiff in 

Error, ! 


vs. 


Violet Foster, i 

/ i 

i 

i 

--. 

i 

1 Municipal Court of the District of Columbia 

| 

Xo. 1ST,119. I 

i 

i 

Violet Foster, Plaintiff, 1 

7 i 

i 

VS. | 

i 

Fidelity Storage Company, a Corporation, Defendant. 

United States of America, I 

District of Columbia , ss: I 

Be it rembered that in the Municipal Court 1 ; of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the alcove-entitled 
cause, to wit: j 

i 

i 

2 Particulars of Demand. 

i 

(Filed March 23,1929.) 

i 

| 

To damages sustained by plaintiff through the negligence 

of defendant corporation, as follows: On to-wjit, the 19th 

day of February, 1929, and for a long time prior thereto, 

plaintiff was a tenant of the Monmouth Hotel, of which said 

Monmduth Hotel defendant corporation was proprietor and 

. 
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manager; in its capacity as manager and properietor, said 
defendant corporation held in its possession a key to plain¬ 
tiff’s apartment in said building, and it then and there 
became and was the duty of defendant corporation to keep 
the said key in a reasonably safe place, and to exercise 
reasonable and proper care to prevent said key from being 
taken and used by thieves; and for that prior to said 19th 
day of February, 1929, defendant corporation negligently 
and carelessly, and regardless of its duty aforesaid, without 
the knowledge or consent of plaintiff permitted said key 
to remain and be accessible to irresponsible persons, and to 
be left in an exposed and conspicuous place where thieves 
and other irresponsible persons could readily take and re¬ 
move the same; and for that prior to said 19th day of Feb¬ 
ruary, to wit, four or five days prior thereto, it became 
known to defendant, through its agent and servant the resi¬ 
dent manager of said Monmouth Hotel, that said key had 
been taken and removed from said exposed and unsafe 
place, and that it then and there became and was the duty of 
defendant to take reasonable precautions that said key be 
not used by irresponsible and dishonest persons for (Miter¬ 
ing plaintiff’s said apartment; but that notwithstanding its 
duty in the premises, defendant wholly failed and neglected 
to take such precautions, and failed and neglected to in¬ 
form plaintiff of removal of said key from defendant 's cus¬ 
tody; and for that on, to-wit, the 19th day of February, 
entrance was made to plaintiff’s apartment by a person or 
persons to plaintiff unknown, said entrance being effected 
by means of said key; and as a result of the neglig- 
3 enoe of defendant as aforesaid, plaintiff’s apartment 
was robbed bv said intruder or intruders, to the dam- 
age of plaintiff in the amount of $460, which said amount 
is the total value of the following enumerated articles, 
which were then taken and there removed from plaintiff’s 
apartment: 


Currency . $120.00 

Coin .. .. 10.00 

Old Gold Ring (Value of metal). f\00 

Antique Brooch. 125.00 


Pin (originally a ring) set with seven diamonds. 200.00 


Total 


$460.00 
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Wherefore the plaintiff brings this suit, and claims dam¬ 
age in the amount of Four Hundred and Sixty Dollars, be¬ 
sides costs. 

(Signed) MAY T. BIGELOW, 

Attorney fo\r Plaintiff. 


Fin <Vni<j. 

. 

i 

(Min. 40, Page 281, April 10,1929) 


Come now the parties hereto and thereupon this cause 
being heard and submitted, the Court finds in jfavor of the 
plaintiff in the sum of Four Hundred Ten Dollars ($410). 

i 

I 

Motion for a New Trial. 

(Filed April 19, 1929.) 

Comes now, the defendant, in the above-entitied cause, by 
its attorneys, M. M. Doyle and F. A. Tlmeej and moves 
the Court to set aside the verdict in the said cjjiuse entered 
April 10, 1929, and to grant a new trial therein, and for 
grounds of said motion, sav: 

° i 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrarv to the weight of the evi- 
dence. 

3. That the verdict is contrarv to law. 

• | 

4. That the Court erred as a matter of law in hold- 
4 ing that defendant was the bailee for mutual benefit. 

5. That the Court erred as a matter ofj law in not 
holding that the defendant was a gratuitous bailee. 

0. That the Court erred in not holding that defendant’s 
control of duplicate keys was merely incident jto the rela¬ 
tion of landlord and tenant between the plaintiff and de- 
dendant herein. 

7. And for such other errors in the trial of tile case. 
(Signed) M. M. DOYLE, 

(Signed) F. A. THLjEE, 

Attorneys for the Defendant . 

MAY T. BIGELOW, 

7 i 

Munsey Bldg., 

Attorney for Plaintiff: 


i 
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Please take notice that the above motion will be set down 
for hearing on the 25th day of April, 1929, at 10:00 A. M., 
or as soon thereafter as counsel mav be heard. 

(Signed) *M. M. DOYLE, 

(Signed) F. A. THUEE, 

Attorneys for Defendant. 


Service of the above motion acknowledged this 18th day 
of April, A. D., 1929. 

(Signed) M. T. BIGELOW, 

Per C. R. B., 
Attorney for Plaintiff. 


Defendant's Motion for a New Trial Overruled and 

Judgment. 


(Min. 40, Page 318, April 25, 1929.) 

Upon consideration of defendant’s motion filed herein 
for a new trial,it is considered that the said motion be, and 
the same is hereby overruled. Wherefore, it is considered 
that the plaintiff recover of the defendant the sum of Four 
Hundred Ten Dollars ($410), with interest from date and 
costs, and have execution thereof. 

5 In the Municipal Court of the District of Columbia, 

321 John Marshall Place. 

At Law. 

No. 187,119. 

Violet Foster, Plaintiff, 
vs. 

Fidelity Storage Company, a Corporation, Defendant. 

The President of the United States to the Defendant, 
Fidelity Storage Company, a Corporation, Greeting: 

You are hereby summoned to appear in this Court on 8th 
day of April, A. D. 1929, at 10 o’clock a. m., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
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declaration—bill of particulars; and in case of your failure 
so to appear and answer, .judgment will be given against 
you by default. 

Witness the Honorable George C. Aukam, Presiding 
Judge of said Court, the 23rd dav of March, A. D. 1929. 
[court seal.] BLANCHE NEFF, 

' Clerk . 

(Signed) JNO. T. HI^KS, 

Assistant Clerk . 


Attoney. 

| 

5V 2 [Endorsed:] No. 1ST,119. At Law. Summons. 

Violet Foster vs. Fidelity Storage Co., aj corp., 1420 U 
St. N. W. Issued-, 192-. Served copies of the declara¬ 

tion, affidavit, bill of particulars and this summons, on the 
Defendant, Fidelity Storage Co., a non-resident corpora¬ 
tion by leaving same with C. J. Lipp, Sec., th^ said defend¬ 
ant conducting the business of defendant company, at the 
place of business of defendant company, in the District of 
Columbia, the 26th day of March, 1929. E. C. Snyder, U. S. 
Marshal, by H. J. McGinness, Deputy. | 

6 Filed Jun. 20, 1929. Municipal Court, District of 

Columbia. 

j 

In the Municipal Court of the District of Columbia. 

i 

No. 187,119. ! 

Violet Foster, Plaintiff, ! 


Fidelity Storage Company, a Corporation, 1420 “U” 

Street N. W., Defendant. 


Bill of Exceptions. 

I 

Be it remembered that the above entitled eguse came on 
for trial in the Municipal Court of the District;of Columbia 
before the Honorable James A. Cobb, Judge of said Court, 
without a jury and upon completion of the hearing of the 
cause, on the 16th day of April, 1929, Miss May T. Bigelow, 
•appearing for the plaintiff, and Michael M. Doyle and Fred- 
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erick A. Thuee, appearing for tlso defendant, and at said 
trial, the following proceedings were had: 

1. The plaintifT testified that she was a tenant of Apart¬ 
ment 812 in tlie Monmouth Hotel, which was owned by the 
defendant (she being a tenant by verbal hire by the month) 
and had been a tenant in that apartment since the latter 
part of December, 1927. (It was agreed at the trial table 
that the Monmouth Hotel was an apartment house and that 
the plaintiff was a tenant and the defendant her landlord 
and that there was no relation of innkeeper and guest.) 
That on February 19, 1929, she left the apartment between 
1:00 and 1:3Q P. M. and returned to the apartment after 
4:30 P. M. She found the front door ajar, open two 
7 (2) or three (3) inches. The second dresser drawer 

was wide open and the contents strewn on the floor. 
The jewelry box, in which she kept her money and antique 
jewelry was missing. The box contained her deceased 
mother's jewelry, consisting of a pearl and diamond 
brooch, also a wedding ring of her mother's. This ring was 
a broad heavy band ring, similar to the kind worn in the 
period 1876. The gold in this ring, she valued at Five 
($5.00) Dollars. That she also had in the box One Hun¬ 
dred and Thirty ($130.00) Dollars in currency, Ten ($10.00) 
Dollars in gold. The pearl brooch was a circular brooch 
with a gold bond on an onyx base. On the base there was 
a cluster of grapes, the grapes were pearls with leaves in 
carved gold, brilliant etruscan gold. The pin was eighty 
(SO) years old. She testified, over objection by the defend¬ 
ant and exception being granted to the defendant, that from 
her information, based on similar brooches, this antique 
jewelry was of the value of One Hundred and Twenty-Five 
($125.00) Dollars. There was also a pin, which her mother 
had made from a ring, consisting of one (1) large diamond 
in the center and six (6) smaller ones. These were mine cut 
diamonds, white and were of the same color and she valued 
the pin at about Two Hundred ($200.00 Dollars. She found 
no scars on the door jamb and the lock was set. She went 
to the phone and called the office and Mrs. Bructt, the resi¬ 
dent manager, came up immediately. Mrs. Bruett told 
her that the key to the plaintiff’s apartment, which was 
kept on the key ring in the office with other tenants’ keys, 
had been found that afternoon on the second floor of the 
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apartment; that she, the resident manager, had missed the 
key some few days ago at the time the plumber came to fix 
a leak in Miss Foster's apartment. Miss Foster said this 
incident about the plumber occurred two (2j) weeks before 
the robbery. She, Miss Foster, came in the back way 

8 and that she saw Rock, one of the employees in the 
building, and that the plumber called out, 4 ‘Here 

comes Miss Foster now.'’ Miss Foster said tjwice, while she 
was a tenant in 812, during her absence, employees of the 
apartment worked in her apartment; once to fix a window 
pane and once to put in a stove. Miss Foster testified 
further that in addition to the key to the apartment she car¬ 
ried, she also kept a key hanging on a nail in!her apartment 
between the living room and the bedroom. That several 
times she left her key with her neighbor, Miss AVilbour, once 
during the Christinas holidays, so that Miss AVilbour might 
attend Miss Foster’s apartment and at another time. The 
key, which she kept hanging in her room had a tag or disc 
on it, which had the numerals 812 in pencil, j 

2. On cross examination, Miss Foster testified that some¬ 
time subsequent to the robbery when the landlord had the 
locks changed on Miss Foster's apartment (these locks 
were changed davs after the robberv) that iit asked her to 
return her two (2) keys; that she went to the manager’s 
deck, turned back the kev that she alwavs carried in her 
pocketbook and then offered payment for the second key 
she had in the apartment, which ordinarily hung on the nail 
and that at the time she offered to pay, she[told the man¬ 
ager that she did not have the key, that she jhad kept it in 
the jewelry box and that it was stolen wheh the box was 
stolen. She: admitted that she lied when $he made this 
statement, that as a matter of fact, she had rhissed the kev 

• 7 I w 

off the nail where it usually hung in her apartment and that 
she did not want to admit it to the landlord that the kev 
was missing, because she knew it would hurt her case and 
seriously effect her suit against the Fidelity jStorage Com¬ 
pany and that she purposely lied for that reason. She said, 
however, that she was sure the key whs hanging on 

9 that hook after the robbery as she claims that she 
* saw it there after the robberv. 

3. Mr. Arnold was offered by the plaintiff to give expert 
testimony in regard to the value of the jewelry. Arnold 
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said that he had never seen the jewelry and a picture of 
Miss Foster's deceased grandmother wearing a pearl 
brooch was shpwn him and that it was from this picture he 
gave his testimony. This brooch was a bunch of pearls set 
in onyx. lie testified that, in his opinion, the smaller pearls 
were oriental pearls and that a conservative price, in his 
opinion, for that brooch would be One Hundred and Twen¬ 
ty-Five ($125.00) Dollars. 

He had never seen the diamond pin nor a picture of it, 
but he was familiar with the type and kind and from the 
description given by Miss Foster, he would say that the 
large stone in the pin would be worth Two Hundred 
($200.00) Dollars per caret and that smaller stones One 
Hundred and Twenty-Five ($125.00) Dollars per caret and 
that the large stone was from fifty-five (55) to sixty-five 
points, that is fifty-five (55) to sixty-five (65) per cent, of 
a caret; the smaller stones were worth One Hundred and 
Twenty-Five ($125.00) Dollars per caret and that they were 
from fifteen (15) to twenty (20) points, that is fifteen (15) 
to twenty (20) percent, of a caret. This would make the 
stones according to his testimony of the value of Two Hun¬ 
dred ($200.00) Dollars. He testified that the stones were 
of the period of 1876 and were what was called mine cut 

stones. All of the testimonv bv Mr. Arnold as to values 

» • 

was given over objection of the defendant and an exception 
was granted. 

4. Mr. Brass, the detective, testified that after the rob¬ 
bery, he went to the apartment of the manager and she told 

him the desk key to the apartment had been found on 
10 the second floor, that Mrs. Bruett told him sometime 

prior to the robbery she had been looking for the key 
to the apartment on the key ring from some plumber, who 
wanted it, she c(id not see the key on the key ring, but just 
then Miss Foster came in and she discontinued her search 
of the key on the ring. Brass testified Miss Foster also 
claimed the pearl pin was a seed pearl pin and that he 
asked her if she would value the said pearl pin at Ten 
($10.00) Dollars. Mrs. Bruett said it would be worth more 
than that, how about Twenty-Five ($25.00) or Fifty 
($50.00) Dollars, and Miss Foster said that would be more 
like it. 

5. A colored employee of the apartment testified on be¬ 
half of the plaintiff that keys for a number of the apart- 
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ments were kept on a r!ng made of a lieavy piece of wire 
on a nail beneath the counter in the office, that to each key 
was attached a cardboard tag, giving the number of the 
apartment, that this tag was attached with!cord, that the 
keys were within reaching distance of tlie telephone oper¬ 
ators’ switchboard 

6. Miss Keller testified for the plaintiff thalt she had been 
a telephone operator at the apartment since JjTuly, 1927, and 
was employed at the time of the robbery there, but was not 
employed there at the present time, that the keys for some 
of the apartments were kept on a wire ring ajnd there were 
metal tags on these kevs, that these keys were on a nail 
under a counter, that Miss Foster had kept another key to 
her apartment for a long time in a drawer in the counter. 
To each key was attached a cardboard tag or disc. She was 
on the switchboard that day from 8:30 to 111:00 A. M. and 
from 12:15 to 4:00 P. M. That a ladv notified her that a kev 

* i * 

to 812 had been found on the second flqor. She sent 
11 a boy up and the boy brought back thejkey from the 
second floor and it was key 812, that Mrs. Bruett 
said she couldn’t understand how the key got off the ring. 
She testified that Mrs. Bruett, the manager, lhad a kev to 
her own apartment, but that she never kept it on this wire 
ring, that she either had it hung on a nail immediately in 
front of the telephone operator, that at other times, she 
kept it at the restaurant next door in a cash register of the 
restaurant. I 

7. The plaintiff closed her case and the defendant called 
as its first witness, Mrs. Bruett, resident manager. 

She testified that she went up to Miss Foster as soon 
as she was notified about the robbery, that while up there, 
she told Miss Foster that a few days before when the 
plumber had come to fix the leak in Miss Foster’s apart¬ 
ment, while Miss Foster was out, that she was looking 
over the key ring and looked in the place whete the eighth 
floor keys were kept, but missed it and was just starting 
to go over the entire ring when Miss Foster came in and 
she said, “Here’s the plumber now.” That jit being no 
longer necessary to look over the ring, she desisted from 
making a careful search. It was customary to place the 
keys in sequence, but they often got placed in the wrong 
box on the key ring, where the keys have been kept. She 
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did not have duplicate keys for all the apartments, but she 

did have such keys for a number of apartments. For ten 

(10) years, ever since the apartment had been built, she 

had kept the keys on a large wire key ring, the same has 

hung under a counter on a nail, the open side of the counter 

facing the switchboard operator. In all that time there had 

never been a robbery in the apartment nor had any of the 

kevs been stolen. There was a service window at the rear 
%! 

of the office, but this was very seldom used and when it was, 
used to hand packages into the office. 

She did not keep her key on the large wire ring be- 
12 cause of the fact that she collected the rents for the 


apartments and oft times had as high as One Thou¬ 
sand ($1,000.00) Dollars in her apartment. She knew that 
the employees by virtue of their employment, knew this and 
for that reason she did not keep the key on the ring. She 
denied that she had it hung on a nail in front of the tele¬ 
phone operator and said that she ofttimes left it next door 
with the restaurant keeper; that all the employees knew 
that from time to time the employees of the proprietor 
came frequently to collect the money from the manager, 
which she kept in the apartment. For that reason, she did 
not want her key to be readily accessible to the employees 
because of the special temptation. She testified further that 
when she had the locks changed on Miss Foster’s apart¬ 
ment, after the robbery, that she had to send up for the 
keys and Miss Foster brought one (1) key down, which 
was the key, Miss Foster always carried and offered to pay 
the cost of the second key. Miss Foster said she could not 
return it because she had placed it in the jewelry box and 
that the key was stolen at the same time the box was stolen. 

8. The defendant thereupon rested its case. 

Thereupon, the foregoing being the substance of all the 
evidence of the case, the same was argued bv counsel for 
the respective parties and submitted to the court, and the 
court thereupon announced a finding for the plaintiff in 
the sum of Four Hundred and Ten ($410.00) Dollars, de¬ 
tailing the findings as follows: 
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Currencv . j . $ 120.00 

Coin . j. .. . . 10.00 

Old gold ring .1. 5.00 

Antique brooch ($125.00 was claimed by tjhe 

plaintiff) . j. . 75.00 

Pin, ordinarily ring (set with 7 diamonds) 1. 200.00 


$ 410.00 

9. The defendant filed a motion for a new trial and 
13 the same, after argument of counsel if or both sides, 
was overruled, and on the 25th day |of April, 1929, 
the Court entered upon a judgment for the plaintiff in this 
cause for the sum of Four Hundred and Ten ($410.00) 
Dollars. j 

10. Thereupon the defendant in open court noted its ex¬ 

ception to said finding and ruling of the Cqurt and to the 
direction that judgment for the plaintiff be entered therein 
and gave notice that application for Writ oif Error to the 
Court of Appeals of the District of Columbia would be 
made. j 

11. The foregoing exceptions were duly! noted by the 
defendant at the time of the findings and rulings excepted 
to and were dulv allowed by the court. 

* *' m •• 

12. Whereupon, the defendant admitting ijtself to be ag¬ 

grieved by the rulings, findings and judgment of the court 
in the above entitled cause prays the court to! settle this, its 
Bill of Exceptions which is accordingly done! this 12th day 
of November, 1929. ! 

7 i 

Bv the court: 

i 

JAMES A. COBB, 

Justice. 

MAY T. BIGELOW, j 

Attorney for Plaintiff. 

M. M. DOYLE, ! 

F. A. THUEE, | 

Attorneys for Defendant. 


i 
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Order Extending Time for Submitting Bill of Exceptions. 

(Min. 40, Page 496, June 13, 1929.) 

Upon motion filed herein by defendant with consent 
14 of counsel, it is hereby ordered that the time with¬ 
in which to submit the bill of exceptions in the above- 
entitled cause be, and the same is hereby extended twenty 
(20) days beyond the time required under the rules of this 
Court. 


Submission of Bill of Exceptions. 

(Min. 47, Page 22, June 21, 1929) 

Come now the parties hereto by their respective at¬ 
torneys of record. Wherefore, the bill of exceptions taken 
at the trial of this cause is submitted to the court to be 
settled. 


Signing of Bill of Exceptions. 

(Mim 47, Page 12, November 12, 1929.) 

The court having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

i 

Assignments of Error. 

(Filed November 14,1929). 

1. The court erred in holding that there was a bailment 
between the parties and that the tenant stood in the rela¬ 
tion of bailor and the landlord as that of bailee. 

2. That the court erred in holding that there was a 
mutual bailment between the parties. 

3. That the court erred in holding that there was a mu- 
tual bailment between the parties and that the landlord 
had not exercised ordinarv care. 

4. That the court erred in not holding that the defendant 
was not a gratuitous bailee. 


I 


I 
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5. That the court erred in not holding th$t there was a 

relation of landlord and tenant betwejen the parties 

15 and that the possession of duplicate kbys was an in¬ 
cident of such relationship. 

6. That the court erred in not holding tlujt the fact the 
keys had been kept for ten (10) years in the same place and 
there had been no robbery, was ordinary care. 

7. That the Court erred in allowing, over objection, tes¬ 
timony of the plaintiff as to value of the jewelry. 

8. The court erred in allowing Arnold, offered as an ex¬ 

pert, to testify over objection as to the values of the pearl 
brooch and the diamond pin. j 

9. The court erred in allowing Arnold, offered as an ex¬ 
pert to testify over objection as to the valu$ of the pearl 
brooch, the testimony being based on a picture of Miss 
Foster’s deceased grandmother wearing a pearl brooch. 

10. The court erred in allowing Arnold, offered as an ex¬ 

pert, to testify over objection as to the value of the diamond 
pin, the testimony being based on the verbal (Inscription of 
the pin furnished him by the plaintiff. i 

11. The court erred in basing its findings for the plaintiff 
on an inference upon an inference, namely, thjat Miss Fos¬ 
ter’s apartment must have been entered by Use of a key 
and that the key that was used must have been the key, 
which was found on the second floor and the key so found 
on the second floor, must have been the kev which was miss- 
ing from the key ring under the counter. 

12. The court erred in not following the law jas laid down 
by the Court of Appeals in Applebaum v. Kid\vell, 56 App. 
D. C. 311. 

(Signed) M. M. DOYLE, 

(Signed) F. A. TBjUEE, 

Attorneys for defendant. 

. ; 

16 Designation of Record. 

i 

(Filed November 14, 1929.) j 

; 

The Clerk will please include in the transcript of Record 
on appeal in the above-entitled cause the following: 

1. Particulars of Demand and copy of summons filed 
March 23, 1929. 


i 
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2. Finding for Plaintiff for Four Hundred and Ten 
($410.00) Dollars, on April 16, 1929. 

3. Motion for new trial filed by defendant on April 19, 
1929. 

4. Motion for new trial overruled, April 25,1929. 

5. Judgment on finding entered for plaintiff, Four Hun¬ 
dred and Ten ($410.00) Dollars, with interest from date, 
and costs, on April 25, 1929. 

6. Order extending time for submitting Bill of Excep¬ 
tions. 

7. Memorandum of submission of Bill of Exceptions. 

8. Memorandum of signing and filing of Bill of Excep¬ 
tions. 

9. Bill of Exceptions. 

10. Assignments of error. 

11. This designation of record. 

(Signed) M. M. DOYLE, 

(Signed) F. A. THUEE, 

Attorneys for Defendant. 

16 l /2 Filed May 29, 1929. Municipal Court, District of 

Columbia. 

United States of America, ss : 

The President of the United States to the Honorable James 

A. Cobb, Judge of the Municipal Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Violet Foster, Plain¬ 
tiff, and he Fidelity Storage Company, Incorporated, a 
corporation (At Law, No. 187,119), a manifest error hath 
happened, to the great damage of the said Defendant, as by 
its complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said 
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Court of Appeals, at Washington, within 20 (Jays from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 29th day of May, in the 
year of our Lord one thousand nine hundred! and twenty- 
nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by j 

GEORGE E. MARTIN, j 

Chief Justice of the Court of 

Appeals of the District of Colunihia. 

i 

j 

[Endorsed:] Filed May 29, 1929. Municipal' Court, Dis¬ 
trict of Columbia. 


17 Municipal Court of the District of Columbia. 

i 

i 

United States of America, 

District of Columbia, ss: 

T, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 17, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of tliisi transcript, 
in Cause, At Law, No. 187,119, wherein Violet Foster is 
plaintiff, and Fidelity Storage Company, a corporation, is 
defendant, as the same that remains upon the files and of 
record in said Court. 


1G FIDELITY STORAGE CO. VS. VIOLET FOSTER. 

In testimony wliereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of November, 1929. 

i 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. No. 
5107. Fidelity Storage Company, a corporation, plaintiff 
in error, vs. Violet Foster. Court of Appeals, District of 
Columbia. Filed Nov. 23, 1929. Henry W. Hodges, Clerk. 
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Fidelity Storage Company, a Corporation, 

Appellant, 

| 

vs . | 

i 

Violet Foster, Appellee . 


BRIEF OF APPELLEE. 


THE FACTS. 

The Municipal Court awarded judgment j in favor 
of the plaintiff below, for the value of certain per¬ 
sonal property which w’as stolen from plaintiff’s 
apartment in the apartment house operated by the 
defendant. j 

There was little conflict in the testimony offered 
by the parties. It appears that plaintiff I had en¬ 
trusted to defendant one of the three keys to the 
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door of her apartment, this arrangement being for 
the mutual benefit of the parties, in order that de¬ 
fendant might have access to the apartment for the 
purpose of making any necessary repairs, etc. Sim¬ 
ilar arrangements were made in the case of many, 
though not all of the tenants of the apartment house. 
The key to defendant’s apartment, together with 
those to other apartments, was kept by the defendant 
on a large ring, each key being marked by a metal 
tag bearing the number of the apartment to which it 
would effect admission. This key ring was hung 
from a nail beneath a counter which separated the 
office alcove from the lobby, or entrance hall, of the 
apartment house. The key ring was not visible from 
the entrance hall, but was visible from a service win¬ 
dow at the rear of the office, which window was used 
occasionally for the delivery of parcels. 

On the afternoon in question, plaintiff returned to 
her apartment after a few hours’ absence, to find 
that it had been entered, apparently by means of a 
key, and that certain articles and money had been 
removed. Upon reporting the matter to the defen¬ 
dant’s resident manager, plaintiff was informed by 
the latter that the key which had been kept in the 
office had been found that afternoon in the corridor 
of the second floor of the building, and that the resi¬ 
dent manager had missed the key some few’ days 
previously, when she had had occasion to look for it. 
A similar statement was made by the resident man¬ 
ager to the police detective who was assigned to 
investigate the case. The loss of the key from de¬ 
fendant’s ring w^as not reported to plaintiff until 
after her apartment had been entered and robbed. 

With respect to the two keys which the plaintiff 
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herself retained, the testimony shows that one was 
in her personal possession at the time in question. 
The second key, according to the testimony of plain¬ 
tiff at the trial, was kept by her on a nail in her 
apartment, and was hanging in its accustomed place 
when she looked after the robbery. After! defendant 
had changed the lock on the apartment door, subse¬ 
quent to the robbery, plaintiff was unable! to locate 
this second key, and had not found it at the time of 
the trial. This testimony conflicted with a state¬ 
ment which plaintiff made to the residjent man¬ 
ager regarding the second key, at the time she was 
requested to turn in her two old keys after the new 
lock was supplied. 

THE FIRST FOUR ASSIGNMENTS OF ERROR. 

As has been stated in appellant’s brief, it was 
argued at the trial of this case, and was held by 
the trial court, that defendant was a bailee of the 
key which was kept on the large ring under the 
counter. The first three assignments of ^rror are 
directed to this ruling. The fourth assignment of 
error is directed to the ruling of the court that a 
mutual bailment existed, rather than a bailment for 
the sole benefit of the bailor. This fourth assign¬ 
ment of error appears to have been abandoned by 
appellant, in view of the statement set forth in 
bold faced type, on page 7 of its brief, that “If a 
Bailment, the Bailment Was a Mutual Bailjnent for 
Hire.” It therefore appears that both parties to 
this cause are agreed that, if the trial court jwas cor¬ 
rect in its ruling regarding the existence of a bail¬ 
ment, it was not gratuitous, and that defendant 
owed to plaintiff the duty to exercise ordinary care in 
the custody of the article entrusted to it. j 
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It is urged by appellee that the theory on which 
this case was decided is correct, and that defendant 
was bailee of the key in question. Counsel for ap¬ 
pellee regrets that it is impossible to assist the 
Court bv references to decided cases which are di- 

•r 

rectly in point, due to the absence of authorities 
which are squarely applicable to the question raised 
by the first three assignments of error. It is respect¬ 
fully submitted, however, that the question is simple 
and may be decided in accordance with fundamental 
rules of bailment. 

A key is a tangible, movable article, a chattel. 
Upon a lease of real estate, the keys to the build¬ 
ings are delivered to the lessee as a matter of 
course. In fact, delivery of keys has been, from 
time immemorial, a symbol of delivery of posses¬ 
sion. The right to possession of the keys is an 
accepted incident to a lease. In the instant case, 
plaintiff was lessee of an apartment within defen¬ 
dant’s building, and was entitled to the keys to such 
apartment. That she left one with the defendant’s 
employee and manager, for the mutual convenience 
of both parties, would appear to be a delivery over 
of a chattel in which plaintiff had a limited interest, 
that is, the right of possession. There appears to 
be no sound distinction between such delivery and 
the familiar case of the temporary deposit of a 
chattel by the bailee of the same. That the deposit 
of the chattel was made with the general owner, 
where the bailor was entitled to possession, would 
not seem to affect the nature of the deposit and alter 
its character as a bailment. 
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THE FIFTH ASSIGNMENT OF ERROR. 


It is urged by appellant that the trial court erred 
in not holding that the key in question was held by 
defendant in its capacity of landlord, and ks an inci¬ 
dent of the relationship of landlord and tenant. It 
is respectfully submitted that, if the decision of the 
trial court with respect to the existence of a bail¬ 
ment was in error, the judgment of the ccjurt would 
not be affected. If the defendant w’as negligent in 
its custody of the key, with the result! that the 
plaintiff’s apartment was entered by means there¬ 
of, and plaintiff’s property stolen, it would jseem that 
defendant should respond in damages whether its 
negligence was that of landlord or of bailee. 

The rule is undisputed that a landlord i$ liable to 
a tenant for damage to personal property! resulting 
from the negligence of the landlord in the! perform¬ 
ance of a duty imposed upon it by the terms of the 
lease, or by the relationship of landlord! and ten¬ 
ant. If it be held that in the instant case, defendant 
was entitled as landlord to retain the key ill question 
for the purposes above stated, it would follow that 
defendant was under a duty to the tenaht of the 
premises to exercise ordinary care in th^ custody 
and use of the kev. In the instant case,! it is ad- 
mitted that defendant kept this key ini a place 
where it was visible to persons passing k window 
in the service wing, and where it was accessible to 
any person reaching over an open counter, in a 
public lobby. It needs no argument to show that 
this is a negligent and casual manner in j which to 
keep a key that bears the number of a tenant’s 
apartment, and that will admit the usef to the 
apartment. The result of this manner of! exposing 
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the key was to furnish the plaintiff with a lock, as 
an incident to her lease; then to furnish the public 
with a means of turning the lock, thereby rendering 
it virtually useless. 

There is a great difference between the exposure 
of a key to a lock, and the circumstances passed on 
by this Court in the case of Applebaum vs. Kid-well, 
56 App. D. C. 311. In order to bring this case within 
the rule applied in the Applebaum case, the facts 
should show that defendant had equipped plaintiff’s 
apartment door with a lock that was flimsy and read¬ 
ily broken, and that entry had been effected by break¬ 
ing the lock. In the present case, defendant’s neg¬ 
ligence is not attributed to any flaw in the physical 
equipment of the apartment, but to the manner in 
which defendant exposed a latch key in a public 
place; and to the failure of defendant, after it had 
knowledge by its resident manager of the disappear¬ 
ance of the key from this exposed place, to notify 
plaintiff of the loss of the key, or to replace the lock 
with one to which there was no kev missing. 

THE ELEVENTH ASSIGNMENT OF ERROR. 

Appellant contends that the trial court erred in 
basing its findings upon the inference that plaintiff’s 
apartment must have been entered by a key, and that 
the key which was missing from defendant’s ring 
must have been the kev used in effecting an entrance. 
With respect to the first inference, the testimony 
clearly showed that the door to plaintiff’s apartment 
was locked when she left on the day in question; 
that when she returned, it was standing ajar; and 
that the door bore no evidence of any breaking or 
forcing of the lock. Therefore, the inference that 
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a key was used would appear to be the only possible 
inference from the facts. 

With respect to the second inference, it becomes 
necessary to determine whether, of the th;ree keys 
which fitted this lock, any other than that in question 

_ i 

could have been used. The key which had been on 
the defendant’s ring was missing from its place, and 
had been missing for some days; and was found on 
the afternoon in question on a corridor floqr. That 
is established by the evidence. One key! was in 
plaintiff’s personal possession, in her pur$e. The 
remaining key, according to plaintiff’s testimony, al¬ 
ways hung on a certain nail in her apartipent, ex¬ 
cept when she was absent from the city, ; when it 
was kept by another tenant. This key, according to 
plaintiff’s testimony, was in its accustomed place 
after the robbery, and subsequently could not be 
found. 

The trial court, being faced with the necessity 
of determining whether, at the time of the robbery, 
there was anv other kev than defendant’s un- 
accounted for, necessarily determined that pjlaintiff’s 
testimony was veracious. This determination, under 
the well established rule of this jurisdiction, is not 
subject to review by this Court, in the absence of 
clear abuse of the discretion which was vested in 
the trial judge. The trial judge, having relied upon 
plaintiff’s testimony in this regard, would appear to 
establish, for the purpose of this appeal, that at the 
time of the robbery, defendant’s key was the lonly one 
by means of which entrance to this apartment could 
reasonably be said to have been made. 


i 

i 
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THE REMAINING ASSIGNMENTS OF ERROR. 

The remaining assignments of error are directed 
to the sufficiency of the evidence regarding the value 
of certain jewelry which was stolen. It is admitted 
by appellee that this evidence leaves much to be 
desired in the wav of mathematical accuracv. The 
articles in question were an antique brooch and a pin 
set with seven diamonds, both of which had been in¬ 
herited by plaintiff from her mother. It was im¬ 
possible to establish the price which had been paid 
for these articles originally, or to show any valuation 
by an expert who had seen them before they were 
stolen. 

Plaintiff testified to the value of these articles, 
basing her estimate on the prices of similar brooches, 
and of diamonds of similar cut, age and size. This 
method of estimating the value of property by the 
owner, after loss, was sanctioned by the Supreme 
Court in the case of Cliquot vs. United States, 3 Wall. 
114, 18 L. ed. 116. The plaintiff w’as held to have been 
permitted, properly, to prove the value of cham¬ 
pagne by a witness who had inquired of merchants 
dealing in the wine, and by examining the books of 
such merchants. It was held, in the case of Morey 
vs. Hoyt, 62 Conn. 542, 19 L. R. A. 611, that evidence 
of the value of new articles of a similar kind is ad¬ 
missible to show the value of articles which were con¬ 
verted, and which were substantially new. 

In the case of Merrill vs. Grinned, 30 N. Y. 594, 
the court held that an immigrant whose trunk has 
been lost during the voyage, may state the value of 
its contents, though the standards of value to which 
he testifies were acquired by subsequent residence in 
the country to which he was travelling. 
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The United States Circuit Court of Appeals for the 
2nd Circuit held, in the case of La Compagnie Gen¬ 
erate Transatlantique v. Persaglio, 165 Fed. 638, that 
a steerage passenger might testify as to his estimate 
of the value of clothing of members of his family, 
though he had not purchased the clothing, and had no 
knowledge of the prices which had been paid for it 
by his wife. 

It is stated at 22 C. J. 580 that: 44 The mere fact of 
ownership of personal property is usually regarded 
as sufficient to qualify one to state his estimate of 
its value.” “The competency of the owner is not 
affected by the fact that his knowledge was recently 
acquired, and is based, in part upon the result of in¬ 
quiries made of experts and others.’’ 

In view of the authorities above cited, it is! respect¬ 
fully submitted that the plaintiff was properly per¬ 
mitted to testify regarding the value of the articles 
which were stolen from her apartment. 

Appellant has also taken exception to the t6stimony 
of the witness Arnold. The qualification of the wit¬ 
ness, as an expert in the matter of antique; jewelry 
and diamonds, was not questioned. The! witness 
based his estimate of the value of the brooch upon a 
photograph which w r as in evidence, and upoii the de¬ 
tailed description given by plaintiff during her testi¬ 
mony. With respect to the diamond set pin,; the wit¬ 
ness based his valuation on the description given by 
plaintiff during her testimony, which w^as in great 
detail. In view of the fact that the witness’ qualifica¬ 
tion was undisputed, it is respectfully submitted that 
his opinion w’as admissible regarding the value of the 
articles minutely described in his presence. 

; 

i 

i 

i 
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CONCLUSION. 

In conclusion, it is respectfully submitted that the 
defendant was clearly negligent, in whatever capacity 
it held the key to plaintiff’s apartment, with the re¬ 
sult that entry was effected by means of the key after 
it was known to have been removed from the ring 
where it was kept, and property of plaintiff was 
removed, and that the judgment of the trial court 
should be affirmed. 

Respectfully submitted, 

May Thorpe Bigelow, 
Attorney for Appellee. 




